
RUTHERFORD WINERY
Appeal by Water Audit California

P19-00126 and P23-00145



Legal standard of consideration

Negative declarations are allowed only in cases where “the 
proposed project will not affect the environment at all.”

Citizens of Lake Murray v. San Diego (1989) 
129 Cal.App.3d 436, 440.



This application is part of the Use Permit 
Compliance Program.

Transcript page 3



Planning decisions are intended to benefit 
the whole community

All commissioners are charged with acting in the public 
interest.

The commission is tasked with advocating for the best 
interests of all community members regarding land use and 

development policy and projects.



On the other hand, “Let’s make a deal.”

CHAIR WHITMER:

“So, I have traditionally, and continue to be concerned 
about the compliance program that we not only bring 

people into compliance, but we then give them 
additional entitlements along with that. That’s kind of 
been my stance from the very beginning, and I don’t 

see a reason to change it today.”
Transcript 36:18



At the end of several minutes of very confused 
conversation:

COMMISSIONER PHILLIPS:

“This is why we don’t horse trade.” Transcript 46:24



Napa County Resolution No. 2018-164:

Deadline of 2:00 p.m. on March 29, 2019, for all 
landowners who wish to apply for a permit to 

voluntarily remedy their violations.



Napa Ordinance 18.124.020 – Application:

Application for a use permit shall be made to the 
commission in writing on a form prescribed by the 
director and shall be accompanied by plans, 
elevations and other appropriate information, 
graphic depictions, necessary to show details of the 
proposed use.



Staff report page 10, Parcel History

December 2018 – Very Minor Modification.

To recognize work that had been done to convert 
office space into hospitality, production for food 
and production space to office use. Operational 
components out of compliance.





The indices of authenticity:



Napa Ordinance 18.124.020 - Application.

Application for a use permit shall be made to the 
commission in writing on a form prescribed by the director 
and shall be accompanied by plans, elevations and other 
appropriate information, graphic depictions, necessary to 
show details of the proposed use.

(Ord. 511 § 1 (part), 1976: prior code § 12801)



Staff report page 11 
Parcel History

• March 27, 2018 – MAJOR Modification P19-00126.

NO APPLICATION (or checklist) IN THE AGENDA PACKAGE OR ON CEQA.

• Use permit exception P23-00145 was opened in 2022 for the 
applicant to recognize and maintain physical improvements within the 
45-foot setback that are out of compliance.



P19-00126



.

Intentionally blank.



First application 
for environmental 
remediation made 
In 03.2022



Appeal documents are not in accord with the 
planning agenda package.





Memorandum
in Agenda Packet



Current 
Memorandum



Old standards : New standards



The difference:

In addition to the local requirements, the Water Board
requires a water system to also submit a preliminary
technical report demonstrating the water system is
viable and ensuring the water system has evaluated 
whether consolidating with another water system is 
possible. The County must receive concurrence from 
the Water Board before any related building permits 
can be issued.



The CDFW is a Responsible and 
a Trustee Agency

“A Mitigated Negative Declaration is 

more appropriate …

recommended mitigation measures 

should be implemented”



CoA 6.15 g.

In conjunction with the building or grading permit application submittal,

and prior to initiation of the removal work and restoration plan, the

permittee shall provide evidence that any required authorizations and/or

permits from agencies with jurisdiction over Waters of the U.S. or the

State, have been issued or are not required. Permits include, but may not 

be limited to, a Section 404 Nationwide Permit from the US Army Corps 

of Engineers (USACE), or a Section 1602 Lake and Streambed Alteration 

Agreement (LSAA) from the California Department of Fish and Wildlife 

(CDFW).



CDFW:
MMRP: Prior to ground disturbance and 

continuing over the course of the project:
The Project shall consult with CDFW to determine if an LSA notification is required

As part of the consultationand comply with the LSA Agreement, if issued. , the

1) evaluate if previous installationProject shall: of structures and fire protection

storage pipes, or removal or installation of structures, across and adjacent to the

stream impacted or will impact the stream bed, bank, channel, or associated riparian

habitat identify if an LSA notification, 2) for the fire protection storage pipes across

the stream was previously submitted and the associated notification number, and 3)

provide restoration details to CDFW. Based on the consultation, the Project shall

submit an LSA notification to CDFW for any activities CDFW determines are subject

to notification requirements. The LSA Agreement may include measures to avoid

and minimize impacts to special-status species and other wildlife, including, but not 

limited to, the recommended mitigation measures in this letter and those listed 

below:



Dr. Graham Fogg

UC Davis

Center for Watershed Sciences



RUTHERFORD Attachment A:

Biological Report and Restoration Plan 

RUTHERFORD Attachment G:

Water Availability Plan

Lake Hennessey Storage 1956-2023

Staff Responses to Appeal, Sections 1, 2 and 10 

City of Napa well monitoring*

White papers of Moyle, Grantham and Bork

*City of Napa well monitoring only allowed if the Chair’s Good Cause Determination is overruled



Dr. Robert Leidy

UC Berkeley

US Environmental Protection Agency



Lead author of 

definitive study 

of steelhead in 

the Napa Valley.



Conn Creek:

• Leidy found O. mykiss downstream of 
the reservoir at two locations 
electrofished in July 1994. Just 
downstream from Domain Chandon 
vineyard he caught five O. mykiss (78- 
100 mm FL) with an estimated density at 
10 per 30 meters of stream. At the 
confluence with Rector Creek, he 
collected two O. mykiss (75, 95 mm) and 
estimated density at 5 fish per 30 meters 
(Leidy 2002).

• Ecotrust and FONR carried out surveys in 
tributaries of the Napa River system in 
July and August 2001. Two Conn Creek 
reaches were surveyed, and O. mykiss 
were not observed (Ecotrust and FONR 
2001).



The “fair argument” standard requires an EIR if 
any substantial evidence in the record suggests 
that a project may have adverse environmental 

impacts; even under circumstances where 
opposing evidence is offered that supports an 

agency’s decision.

CEQA Guidelines, § 15064(f)(1)



1. There is a “fair argument” that the project will have a 
significant environmental effect.

2. The evidence does not support the Findings or Conditions of 
Approval on stormwater, traffic , public trust or approval

process.

3. The CDFW, a Responsible and Trustee Agency, has opined 
that their supervision, through a Mitigated Negative

Declaration and a Mitigated Monitoring and Reporting Program 
is required to avoid potential environmental injury.

4. The continuing nature of public trustee duties requires 
continuous monitoring and public reporting of groundwater

levels to avoid potential environmental injury.
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