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July 15, 2025 

 

To Napa County Planning Commission 

 
Sent via email to: meetingclerk@countyofnapa.org 

 
RE July 16, 2025  

Item 7A. JEREMY NICKEL / VINEYARD HOUSE WINERY / USE PERMIT P18-
00448-UP, USE PERMIT EXCEPTION TO THE CONSERVATION 
REGULATIONS P21-00341-UP AND EXCEPTIONS TO THE NAPA COUNTY 
ROAD AND STREET STANDARDS   

 
 To whom it may concern: 
 

Water Audit California (“Water Audit”) is a public benefit corporation with a 

mission to protect the public trust. As result of its experience in Napa County, that 

mission has been expanded to a mission to ensure integrity in governmental processes 

that affect the environment. 

 
Objections to Process 
 

Water Audit recommends Option 3 - Deny Applicant's Proposal, on the basis that 

the facts support no other conclusion.  

Water Audit again reminds the County Counsel that closed captions are required 

by law however there continues to be no closed caption during remote access of 

proceedings.  

 
 
 
 

http://waterauditca.org/
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Objections to the Application 
 

A. Previous code violations are not disclosed. 
 

The project parcel appears to have previously been APN 027-360-012 and 027-

360–017. (Exhibit 1)  

The Staff Report does not include the full historical record, in particular Code 

Enforcement violations. Staff represents “Code Compliance History: There are no 
records of prior code violations related to the project site.” (Packet page 17) 

Staff omit several code violations that have riddled the project parcel.  

Not in the agenda packet but on the County Electronic Document Retrieval database 

are 20 Code Enforcement files. A sampling of the files reveals Planning Director Brian 

Bordona, in his capacity as then Supervising Planner, is personally knowledgeable of 

the violations, and Planner Matt Ringel is knowledgeable of the County policy 

prohibiting barn conversions: 

 
CE11-00625 "unauthorized vineyard development on the subject property" with 
document cc: Brian Bordona Supervising Planner (Conservation). (Exhibit 2) 

 
B12-01068 Barn Remodel red-stamped “CODE VIOLATION” with applicant 
disclosure statement “I make this statement under penalty of law.” (Page 1/2). 
(Exhibit 3) 
 
CE12-00063 Complaint for Damages re no building permits, and unsafe job site. 
(Exhibit 4): 

 
“SUPERIOR COURT OF THE STATE OF CALIFORNIA COUNT OF 
NAPA RONALD (RUSS) CLAWSON, JESSE WANAMAKER, AND 
CHRISTOPHER SMITH Plaintiffs, v. THE VINEYARD HOUSE, LLC, 
JEREMY NICKEL, and DOES 1 through 50. Defendant. Case No. 26-
58763 COMPLAINT FOR DAMAGES: 
 
… 15b. No Building Permits. Defendant Nickel instructed Plaintiffs and 
other workers to construct a building on the Vineyard Property and refused 
to take out any building permits form the County of Napa. The permits 
were needed because of the nature and extent of the repairs. One 
building, called a “Coop” as substantially rebuilt without permits. Today, it 
appears to be a finished building, but it is structurally unsound and 
presents a danger to all who enter it. (Page 4) 
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CE15-00378 Staff letter “you have been advertising and potentially holding wine 
tastings and wine sales at the above address/assessor’s parcel number without 
the benefit of a use permit and in violation of Title 18 of the Napa County Code.” 
(Exhibit 5) 

 
CE18-00423 Staff letter "again received information and/or observed that a Code 
violation exists or has occurred” (page 2). (Exhibit 6) 

 
CE19-00627 EDR 027-360-022 2019 CE19-00627 Staff letter “Application 
incomplete”. (Exhibit 7): 
 

Advisory 
Be advised that pursuant to Resolution No. 2010-48 (enclosed) adopted 
by the Board of Supervisors on May 11, 2010 “to discourage property 
owners form constructing residences and barns with the express intent of 
converting them to wineries, the County does not generally support 
use permit proposals seeking to convert existing buildings to winery 
use if the buildings have been constructed substantially modified 
within the last 5 to 7 years.” The submitted project statement 
indicates that the barn was completed in 2016. (Page 2) (emphasis 
added) 

 

B. The Public Trust review is nonconforming. 
 

The Staff Report does not acknowledge three neighboring wells, and an 

additional existing parcel well, located on APNs 027-360-018, 027 360-001, and 027-

490-021. The proximate distance from project well to neighboring wells and springs is 

uncertain because the Overall Site Plan limits the radius to 100 feet. According to the 

Interim Napa County Well Permit Standards and Water Availability Analysis (“WAA”) 

Requirements (January 2024), the correct standards are 500 feet from a well, and 1,500 

from a surface water stream. Compared with the historical record, the four wells omitted 

from the project’s 2022 Overall Site Plan were known by the Applicant’s consultant Jon 

Web, New Albion Surveys, Inc, per the historical record’s 2015 Plans. (Exhibit 8) 
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The Staff Report states that Tier 3 is not required:  
 

"The significant streams are diverted to subsurface piping that flow 
through the property. Hence, the streams are isolated from and cannot interact 
with the alluvial deposits within the property. For these reasons, the aquifers of 
the project wells are not directly connected to Lincoln Creek and the 
unnamed ephemeral stream” (packet page 20/1) (emphasis added) 
 
There is no evidence that the foregoing was permitted by a Fish and Game Code 

section 1602 application, as required by law. This injury to the public trust is evergreen 
and requires review. 
 

C. Documentation and notice is incomplete. 
 

The State Clearing House website does not demonstrate notice to surrounding 

cities or the NRCD, and the Location Waterways description omits the Napa River. 

The Historical Report lists "2011-2016 An ancillary building (referred to as the 

"chicken coop") was demolished” (packet page 292.) However, there is no record of a 

demolition permit on the County record. 

The Historical Report also claims that new sewage was constructed, footnoting 

two permits from the Parcel Report (packet page 292.) However, and although not in 

the agenda packet, the Parcel Report clearly demonstrates that the New Install permit 

expired on 4/19/2016. Assigned Staff are not named, and the chronology of permit 

numbers and dates don’t comport (i.e. the “Plan Check” Permit E11-00459 Permit 

Status shows “Approved” as of 4/15/2016, which is four days before the “New Install 

Conventional” Permit E11-00458 shows “Expired”. (Exhibit 9) 

The Use Permit does not include or refer to the CDFW recommended California 

Aquatic Resources Inventory (CARI) map (https://ecoatlas.org/regions/;ecoregion 

/statewide); the CARI identifies three blueline streams that traverse the project parcel.  

There is no indication the streams are diverted underground. 

The Application Checklist is omitted from the application packet for both Use 

Permit P18-00448 and the Exception to Conservation Regulation P21-00341.  

The Application omits required Checklist documents, such as the Assessor 

Pages used in compiling a property owners list, and a Title Insurance Company 

https://ecoatlas.org/regions/


Water Audit California Comment Letter 
Nickel/Vineyard House 
July 15, 2025 
 

 

WATER AUDIT CALIFORNIA 
A California Public Benefit Corporation 

952 School Street, #316 
Napa, CA 94559 

Voice: (707) 681-5111 
General@WaterAuditCA.org 

 

5 

Certified List of All Property Owners within 1000 feet of the subject parcel specifying 

name, address, and parcel number. The County website highlights the importance of 

these required documents: 

In my capacity as the elected Assessor-Recorder-Clerk I want to provide as 
much information to the public as possible regarding property tax, document 
recording and other related issues. An informed public is the key to good 
customer service and to ensuring that every property owner and resident 
receives fair and prompt treatment. Some of the duties of the department 
include property tax assessment and parcel map maintenance. 
(https://www.countyofnapa.org/149/Assessor) (emphasis added) 

 
The Exception to Conservation Regulations Checklist requires a site location 

map to identify water supply, septic components and watershed features 

(https://www.countyofnapa.org/DocumentCenter/View/3363/Conservation-Regulations-

Exception.pdf). However, the Applicant has omitted several water related items from its 

Overall Site Plan including a spring source and 14.7 acre feet reservoir and four 

underground cisterns.  

Not in the agenda packet but found in County records:  

1982 reporting spring water supply source and 14.7 acre-feet vineyard reservoir. 
(Exhibit 10) 
 
2000 Erosion Control Plan (ECP) 00130 reporting four underground cisterns. 
(Exhibit 11) 
 
2013 Lot Line Adjustment (LLA) Permit W13-00156 “existing water source 
reservoir” and a list of “Not Locatable Easements for the reservoir & pipeline, and 
creek & spring water easement”. (Exhibit 12) 

  
Omitted from the Application are (1) the spring source and distribution line;       

(2) the “vineyard reservoir; (3) the quantity and “source of water stored in the cisterns; 

(4) the beneficial use of the cistern water; and (5) “recorded” easements. 

 

 

 

 

 

https://www.countyofnapa.org/DocumentCenter/View/3363/Conservation-Regulations-Exception.pdf
https://www.countyofnapa.org/DocumentCenter/View/3363/Conservation-Regulations-Exception.pdf
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Standards of information that is required, not included in the agenda packet, yet 

found on the County’s website (see https://www.countyofnapa.org/DocumentCenter/ 

View/1056/Water-Availability-Analysis-Adopted-Policy-May-12-2015-PDF): 

The WAA application contains the following information:  
 
2. Site map of the project parcel and adjoining parcels. The map should 
include… location of existing or proposed project well(s) and other water 
sources… 
 
3.  A narrative…including description of interconnecting plumbing between 
the various water sources… 
 
4. Tabulation of existing water use compared to projected water use for all land 
uses current and proposed on the parcel. Should the water use extend to 
other parcels, the should be included in the analysis… 
 
PBES and Public Works (PW) staff will review the application for 
completeness and reasonableness (page 5/6) (emphasis added) 

 

The Applicant’s Exception to the Conservation Regulations form has numerous 

anomalies (packet page 146): “Date submitted” is incomplete, “Date published” and 

“Date complete” are blank, “Application Fee Deposit, Receipt No., Received by, Date” 

all are blank (packet page 146.) 

Not in the agenda packet, the Project APN 027-360-022 Parcel Report P21-

00341 describes a “Development Approval”, and not an Exception to the Conservation 

Regulation (Parcel Report page 9.) This omission is subtle, and omits the fact that a 

mandatory pre-application meeting was not scheduled, and therefore the Checklist is on 

its face incomplete: 

Prior to submittal, the applicant must schedule a pre-application meeting 
with a representative of the Planning Division to determine whether or not 
the proposed project can meet the minimum standards and requirements 
of the Conservation Regulations. (Application form page 3 
https://www.countyofnapa.org/DocumentCenter/View/3363/Conservation-
Regulations-Exception) (emphasis added)  

 

 
 

https://www.countyofnapa.org/DocumentCenter/
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The Parcel Report “Submittal Received” is dated 12/30/2021. Water Audit 

recently received a clerk email reminder detailing the winter recess December 24 

through January 1. (Exhibit 13) This could appear that staff is fabricating submittal 

dates, if the County offices were closed on December 30, 2021, as they are more 

recently. 

 
D. Objections to and insufficiency of findings and conditions of approval. 

 
The Findings do not establish that review has been performed by the County 

Department of Public Works. Not in the agenda packet but found on County websites:  

Natural Resources, Groundwater, Water Conservation, Watershed Information 
(https://www.countyofnapa.org/1646/About-Us) 

 
Director of Public Works Steve Lederer, Deputy Director of Public Works - Flood 
Control & Water Resources Richard Thomasser, Water Resources & R.I.Ds 
Engineering Manager Water Resources - Chris Silke 
(https://www.countyofnapa.org/DocumentCenter/View/3244/Public-Works-
Department-Organizational-Chart-PDF) 

 
In Napa County, Watershed Management consists of: Clearing problem areas 
within the Napa River and its tributaries, Managing and monitoring groundwater, 
Overseeing adjudicated watersheds, Preparing special studies for flood 
protection and watershed management (https://www.countyofnapa.org/ 
1161/Watershed-Management) 

 
Water Audit disagrees with Use Permit Finding 23 and 24, as the Water 

Availability Analysis did not include all existing water sources in the water demand 

calculations. Omitted were the six historic spring sources, the un-sited reservoir, four 

underground water storage cisterns on culverted creek pipeline path, and an 

undisclosed vineyard off-site water source: 

 
“USE PERMIT: The Commission has reviewed the use permit request in 
accordance with the requirements of Napa County Code §18.124.070 and makes 
the following findings:  
 
23. The proposed winery use complies with the applicable provisions of Napa 
County Code and is consistent with the policies and standards of the Napa 
County General Plan” (packet page 80) 

https://www.countyofnapa.org/
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Policy CON -55 requires the County to consider existing water uses during the 

review of new water uses: 
 
Applicable Napa County General Plan goals and policies:  

Policy CON-55: The County shall consider existing water uses during the 
review of new water uses associated with discretionary projects, and where 
hydrogeological studies have shown that the new water uses will cause 
significant adverse well interference or substantial reductions in groundwater 
discharge to surface waters that will alter critical flows to sustain riparian habitat 
and fisheries or exacerbate conditions of overdraft, the County shall curtail those 
new or expanded water uses. (Packet page 80) (emphasis added)  

Because the WAA omits several water sources from the project parcel, 26 acres 
of vineyards and the “Harlan Well” (see below), it cannot be determined if the project, as 
existing, or as proposed, is not already drawing more water from the limited acre foot 
recharge. Finding 24 Analysis does not comply with CON-55, and misstates the policy 
by omitting the language “shall consider existing water uses”: 

24. The proposed use would not require a new water system or improvement 
causing significant adverse effects, either individually or cumulatively, on an 
affected groundwater basin in Napa County, unless that use would satisfy any of 
the other criteria specified for approval or waiver of a groundwater permit under 
Section 13.15.070 or 13.15.080 of the Napa County Code.  

Analysis: The subject property is not located in a “groundwater deficient area” 
as identified in Section 13.15.010 of the Napa County Code, and is consistent 
with General Plan Conservation Policies CON-53 and CON-55 which require that 
applicants, who are seeking discretionary land use approvals, prove that 
adequate water supplies are available to serve the proposed use without causing 
significant negative impacts to shared groundwater resources. 

The proposed project would increase water usage by 4.187 af/yr, to a total of 
15.952 af/yr. (Packet page 81/2) (emphasis added) 

The Conditions of Approval omits the Public Works Groundwater Memorandum. 

There is no condition prohibiting trucked-water. 
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The COA omits language "jointly implemented by Public Works and PBES”, 

altogether. 

4.9 GROUND WATER MANAGEMENT – WELLS [RESERVED] (page 89] 
 

The PBES Director continues to assign data to the PBES Director, without 

authority, which strips authority from Public Works, and delegates it to the PBES 

Director's representative:  

6.15 OTHER CONDITIONS APPLICABLE TO THE PROJECT PERMITTING 
PROCESS  
 
1. … permittee shall submit for review and approval by the PBES Director a 
groundwater demand management plan... 
 
5. ... the permittee shall read the meters…at the beginning of each month and 
provide the data to the PBES Director monthly...  if the permittee fails to report, 
additional reviews and analysis and/or a corrective action program at the 
permittee’s expense shall be required to be submitted to the PBES Director for 
review and action...Permittee shall also provide well level data to the PBES 
Director." (packet page 100) (emphasis added)  
  
 7.i. ...permittee shall read the water meter and provide the data to the PBES 
Director...The PBES Director, or the Director’s designated representative" 
(packet page 101) (emphasis added) 

 
There is no well monitoring data in the agenda packet. Well 1 is not equipped 

with a pump, there are only three Well Completion Reports, and the Domestic well 

sanitary seal is only 26’. 

“Because they are not project wells, no Tier 2 or Tier 3 assessment of the 
Domestic Well or the Harlan Easement Well are required as part of the WAA 
analysis.” (packet page 159) 
 
“No driller’s log is available for the onsite well known as the Harlan Easement 
Well.” (Packet page 161)  
 
“The actual amount of groundwater extracted from this Easement Well for these 
offsite uses is unknown due to a lack of a flow meter on this well.” (packet page 
192) 

 
“To our knowledge, Well 1 has never been equipped with a permanent pump 
since its construction” (packet page 161)            
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The pumping data is inaccurate for Well 1 and Well 2: 

The geologist also measured the water levels in both of the project wells in May 
2022. In Well 1, a static (non-pumping) water level depth of 126 ft below 
ground surface (bgs) was measured. Well 2 was being actively pumped 
during the site visit, and the pump was observed by the geologist to be 
frequently cycling on and off. During a period of non-pumping, the geologist 
measured a water level of 142.8 ft bgs in Well 2. This water level is not 
considered to be a true static level, as the well was still recovering from the 
recent pumping events while the measurement was taken. Hence, this water 
level is considered to be a “pumping water level” for the purposes of this 
Memorandum. (Packet page 190)  

 
The Harlan Easement Well has no easement on record or site plan, and no 

pumping data worksheets: 

This well was observed to be equipped with permanent pump at time of our initial 
site visit to this well on May 12, 2016. An initial SWL of 122.0 ft brp was 
measured by the RCS geologist on May 12, 2016; the reference point was 
measured to be approximately 1 ft ags. Additional SWL readings of 125.3 ft and 
118.7 ft brp, were measured by the RCS geologist on June 15, 2016 and June 
28, 2018, respectively. No totalizer flow dial device was observed to be installed 
at this well during any of our site visits. Reportedly, groundwater extracted 
from this well is used by the neighboring Harlan Estate property through an 
existing water well easement; the operational frequency of use of this well 
and/or the amount of water annually that is pumped from this well are not 
known to RCS. (Packet page 163/4) 

 
There are no water level measurement worksheets. The WAA calculations are 

ten years old, claiming Well #2 data is 24 hours, but that data is corrupted and there are 

no worksheets to support the claim:  

Below is a summary of the water level data collected from Well 2 (the pumping 
well) and from the water level observation wells (Well 1, Domestic Well, and 
Harlan Easement Well) during the pumping portion and subsequent water level 
recovery portion of the Well 2 aquifer test:  
 
… Note that it appears the pumping rate during this test was adjusted a couple of 
times by the pumper, thus, causing the sudden increases/decreases in water 
levels that were observed in the transducer data in the early portion of the 
pumping test. Also, the LGS pumper reported that vineyard property staff 
had driven over the discharge hose connected to Well 2 and possibly 
caused some back pressure on the pump, thus causing water levels to 
increase/decrease in the well near the end of the pumping test. At the very end of 



Water Audit California Comment Letter 
Nickel/Vineyard House 
July 15, 2025 
 

 

WATER AUDIT CALIFORNIA 
A California Public Benefit Corporation 

952 School Street, #316 
Napa, CA 94559 

Voice: (707) 681-5111 
General@WaterAuditCA.org 

 

11 

the 24-hour pumping test period, pumping water levels appear to suddenly 
decrease to a depth on the order of 190 ft brp. LGS reported that the pumper 
likely got his electric tape sounder cable tangled with the steel wire rope 
that hangs the transducer downwell and inadvertently moved the 
transducer. Therefore, a portion of the water level data recorded by the 
transducer near the end of testing may be erroneously deep. (Packet page 
178) 
 
…water levels in Well 2 did not fully recover before the transducer was removed 
on June 28, 2016 
 
…the Domestic Well is considered to have been impacted very slightly by the 
pumping of Well 2 during its aquifer test. The Domestic Well is located only 360 ft 
northwest of Well 2 
 
… Harlan Easement Well – The occasional manual water level measurement 
collected by the pumper in the Harlan Easement Well showed that water 
levels increased by 0.1 ft (from 121.6 ft to 121.5 ft brp) during the 24-hour 
pumping period of Well 2. (Packet page 179) (emphasis added) 
 

The WAA reports a seven-year-old test, February 7, 2018 Well 2 pumping test, 

where results were corrupted by the Domestic well daily onsite water demands during 

observation resulting in partial recovery level: 

Also, during our site visit on February 7, 2018, Well 2 was observed to be 
pumping, and the SWL of 94 ft brp recorded by the RCS geologist was collected 
only ±15 hours after the pump had reportedly been turned off by TVH personnel. 
Thus, the February 2018 SWL may only be considered to be a partial recovery 
level. Water levels in the Domestic Well appear to have decreased by roughly 10 
ft (from 148 ft brp in June 2016 to 158 ft brp in February 2018). Again, this well is 
used daily for onsite water demands, thus, the February 2018 SWL recorded by 
RCS geologist may be considered to be a partial recovery level, as well. (Packet 
page 183)  

 
The WAA assumes that project parcel groundwater extractions can cover the 

vineyard irrigation. GW recharge volume is assumed to be sufficient for vineyard 

irrigation: 

In the event that delivery of offsite easement water currently used at the 
property is disrupted or otherwise not available, the subject property owner 
may elect to use, if/as needed, a portion or all of the estimated groundwater 
recharge “surplus” of 6.2 AFY to irrigate the existing onsite vineyards. Even if 
groundwater is used to irrigate the onsite vineyards, the total specific annual 
groundwater recharge calculated above). (Packet page 186)  



Water Audit California Comment Letter 
Nickel/Vineyard House 
July 15, 2025 
 

 

WATER AUDIT CALIFORNIA 
A California Public Benefit Corporation 

952 School Street, #316 
Napa, CA 94559 

Voice: (707) 681-5111 
General@WaterAuditCA.org 

 

12 

 

The WAA Groundwater Use Estimates omits existing vineyard estimated water 

use1: 

26 +/- acre vineyard. Water delivered from an offsite property via an existing 
water easement, as has been done historically. If water is unavailable from the 
offsite source, total annual groundwater use at the subject property will not 
exceed the volume of site-specific annual groundwater recharge calculated 
elsewhere in this WAA. (Packet page 218.) (emphasis added) 

 
If calculating from the Allowable Groundwater Use (AFY) Total = 17.7 (packet 

page 186) [and not from the COA 4.20a AF limit 15.952] the claimed surplus 6.2 AF is 

still not sufficient to irrigate 26 acres of vineyards: 26ac x 0.5AF2 = 13AF, and 

subtracting a presumed 6.2AF surplus, the remainder is an over extraction of 6.8AF. 

The WAA omits supporting documents from public review: testing worksheets 

with geologist signature and date, constant rate pumping test, occasional manual water 

level measurements for Harlan Easement Well (note that an occasional test is not a 

constant rate pumping test.) There is no record that there is an easement to source 

water off-site to the Harlan property. 

Aquifer testing, which included a step drawdown test, background water level 
monitoring, a constant rate pumping test, and a final water level recovery 
period, were performed in Wells 1 and 2 between April and June 2016. Water 
level measurements were automatically recorded during each constant rate test 
by water level pressure transducers that were installed by RCS geologists into 
Well 1, Well 2, and the Domestic Well; occasional manual water level 
measurements were also collected by the pumper in the onsite Harlan 
Easement Well. (Packet page pdf193) 

 
Not in the agenda packet and not calculated in the WAA is a recorded 1982 Map 

reporting an off-site spring water source and storage tank servicing the project parcel. 

(Exhibit 14) 

 
 

1 Water Audit reviewed the County GIS Erosion Control Plan layer and discovered that there appears to 
be an approximately 5-acre vineyard not assigned an ECP permit or acreage. (Exhibit 15) 
2 “Guidelines For Estimating Non-Residential Water Usage: Agricultural: Vineyards Irrigation Only 0.2 to 
0.5 acre-feet per acre per year, Heat Protection 0.25 acre-feet per acre per year, Frost Protection 0.25 
acre-feet per acre per year” (page 19 https://www.countyofnapa.org/DocumentCenter/View/1056/Water-
Availability-Analysis-Adopted-Policy-May-12-2015-PDF?bidId=)  
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The WAA Figure 8 Groundwater Basin Map identifies the "Point of spring flow 

enters property" (packet page 212) Not shown is the source of the spring and what is 

the distance to the project Well No.1 and Well No. 2. 

The 2019 Stormwater Control Plan is a “Draft” document. The Draft reports the 

project abides by all required stream setbacks: 

II.A.3. Setbacks from creeks, wetlands, and riparian habitats
Stream setbacks are illustrated on the plans and the project abides by all
required stream setback provisions. (Page 358) (emphasis added)

The Draft does not reflect the revised site plan sought in the Applicant’s 

Exception to Conservation Regulations description: 

… The revised plan includes an access driveway that crosses the existing 
ephemeral stream - this improvement is located within the now 35’ setback 
… It is this encroachment that the applicant is now seeking approval of the 
conservation regulation exception. (Packet page 147.) (emphasis added)   

E. The Public Trust.

The public trust is evergreen; every new day of injury or violation creates a new

cause of action. “Public rights cannot be lost nor the public trust as to their 

administration and exercise be destroyed either by adverse possession or by laches or 

other negligence on the part of the agents of the state or municipality who may from 

time to time be invested with the duty of their protection and administration.” (San Diego 

v. Cuyamaca Water Co. (1930) 209 Cal. 105, 109.) Public agencies have a ministerial

duty to consider the public trust interest, and mitigate harm when feasible, when making

its daily decisions to divert water, by the operations and/or permitting of well extractions

that impact the Napa River. (See Envtl. Law Found. v. State Water Res. Control Bd.

(“Envtl. Law Found.”) (2018) 26 Cal.App.5th 844, 852.)

Once an appropriation is approved, “the public trust imposes a duty of continuing 

supervision over the taking and use of the appropriated water.” (Nat'l Audubon Soc'y v. 

Superior Court (“Audubon”) (1983) 33 Cal.3d 419, 424.) A public agency is “not confined 

by past allocation decisions that may be incorrect in light of current knowledge or 

inconsistent with current needs [and] accordingly has the power to reconsider allocation 

decisions even though those decisions were made after due consideration of their effect 



Water Audit California Comment Letter 
Nickel/Vineyard House 
July 15, 2025 
 

 

WATER AUDIT CALIFORNIA 
A California Public Benefit Corporation 

952 School Street, #316 
Napa, CA 94559 

Voice: (707) 681-5111 
General@WaterAuditCA.org 

 

14 

on the public trust.” (Audubon, supra, 33 Cal.3d 419, 424; see also Cal. Trout v. State 

Water Res. Control Bd. (1989) 207 Cal.App.3d 585, 629, stating that “the rule in section 

5946 pertains to a public trust interest no private right in derogation of that rule can be 

founded upon the running of a statute of limitations, for the same reasons that one may 

not acquire an interest in public lands by means of adverse possession.”.) 

 
[T]he determinative fact is the impact of the activity on the public trust resource. If 
the public trust doctrine applies to constrain fills which destroy navigation and 
other public trust uses in navigable waters, it should equally apply to constrain 
the extraction of water that destroys navigation and other public interests. Both 
actions result in the same damage to the public trust. The distinction between 
diversion and extraction is, therefore, irrelevant. The analysis begins and ends 
with whether the challenged activity harms a navigable waterway and thereby 
violates the public trust. 
 
(Envtl. Law Found., supra, 26 Cal.App.5th 844.) 
 
Tributaries to navigable waterways are also subject to the public trust doctrine. 

For example, see Fish and Game Code section 711.7. (a) which states in part “The fish 

and wildlife resources are held in trust for the people of the state …” 

The public trust doctrine imposes independent and unavoidable obligations on 

trustee agencies overseeing groundwater extraction. California precedent makes clear 

that subdivisions of the state3 have “a duty to consider the public trust interest4 when 

making decisions impacting water that is imbued with the public trust,”5 and merely 

complying with CEQA does not discharge that duty.6  

The public trust requires reconsideration of past or ongoing water use decisions 

where those decisions were made “without any consideration of the impact upon the 

 

3  Env't L. Found. (ELF) v. State Water Res. Control Bd. (SWRCB) (2018), 26 Cal. App. 5th 
844, 868 (“Although the state as sovereign is primarily responsible for administration of the trust, the 
county, as a subdivision of the state, shares responsibility for administering the public trust and may not 
approve of destructive activities without giving due regard to the preservation of those resources.”) 
(internal quotation marks omitted). 

4  The Napa River and its tributaries, and the fish within those water ways, are protected 
public trust resources. 

5  Id. at 863. 
6  Id. at 868. 
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public trust.”7 Thus, compliance with public trust duties is not discretionary, it is 

obligatory. 

As Napa County is a legal subdivision of the state, it must deal with the trust 

property for the beneficiary’s8 benefit. No trustee can properly act for only some of the 

beneficiaries – for example the trustee must represent them all, taking into account any 

differing interests of the beneficiaries, or the trustee cannot properly represent any of 

them. (Bowles v. Superior Court (1955) 44 C2d 574.) This principle is in accord with the 

equal protection provisions of the Fourteenth Amendment to the US Constitution.  

Furthermore, there can be no vested rights in water use that harm the public 

trust. Regardless of the nature of the water right in question, no water user in the State 

"owns" any water. Instead, a water right grants the holder thereof only the right to use 

water, a "usufructuary right". The owner of "legal title" to all water is the State in its 

capacity as a trustee for the benefit of the public. Both riparian and appropriative rights 

are usufructuary only and confer no right of private ownership in the watercourse, which 

belongs to the State. (People v. Shirokow (1980) 26 Cal.3d 301 at 307.) 

If at any time the trustee determines that a use of water other than the then 

current use would better serve the public trust, the State has the power and the 

obligation to reallocate that water in accordance with the public's interest. Even if the 

water at issue has been put to beneficial use (and relied upon) for decades, it can be 

taken from one user in favor of another need or use. The public trust doctrine therefore 

means that no water rights in California are "vested" in the traditional sense of property 

rights. 

Fish & Game Code, section 1600 provides:  

The Legislature finds and declares that the protection and conservation of the 
fish and wildlife resources of this state are of utmost public interest. Fish and 
wildlife are the property of the people and provide a major contribution to the 
economy of the state, as well as providing a significant part of the people's food 
supply; therefore their conservation is a proper responsibility of the state.  

 

 

7  Nat'l Audubon Soc'y v. Superior Ct. (1983) 33 Cal. 3d 419, 426. 
8  i.e. people of California 
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The California Department of Fish & Wildlife (CDFW): 

… is California's Trustee Agency for the State’s fish, wildlife, and plant resources. 
CDFW, in its trustee capacity, has jurisdiction over the conservation, protection, 
and management of fish, wildlife, native plants, and habitats necessary for 
biologically sustainable populations of those species. For the purposes of CEQA, 
CDFW is charged by law to provide, as available, biological expertise during 
public agency environmental review efforts, focusing specifically on projects and 
related activities that have the potential to adversely affect fish and wildlife 
resources. (https://wildlife.ca.gov/Conservation/Environmental-Review/CEQA.) 
 

Respectfully, 

 

William McKinnon 
    General Counsel  
    Water Audit California 
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July 14, 2025 

 
 

VIA EMAIL 
 
Laura Anderson  
Deputy County Counsel 
Office of Napa County  Counsel 
1195 Third Street, Suite 301 
Napa, CA  94559 
Email:  laura.anderson@countyofnapa.org 

Re: The Vineyard House Conditions of Approval 
Use Permit #P18-00448 

Dear Ms. Anderson: 

In approximately 1997, Mr. Harlan drilled a well and installed an electrical utility box in the 
“knoll area” of Mr. Nickel’s property.  Mr. Harlan stated that when the well was drilled he 
believed it was on his property.  A subsequent survey demonstrated this was not the case and a 
lawsuit ensued styled Harlan v. Nickel et al., Napa County Superior Court Number 26-14791. 

In addition to other matters considered, the Court considered whether sufficient evidence was 
presented to establish a good faith improver cause of action.  The test for an equitable easement 
by good faith improver is codified in sections 871.1 through 871.7 of the Code of Civil 
Procedure.   

The matter proceeded to trial and on November 21, 2003, final judgment was entered.  In 
balancing the equities, the Court allowed Harlan to retain ownership rights to the well and 
associated equipment by finding in his favor as to the good faith improver cause of 
action.  Through the judgment, Mr. Nickel would retain ownership of the property, but Mr. 
Harlan would own the well and have an equitable easement to access same.    

In light of the Court’s findings, the Nickel parcel cannot be compelled to install a meter as the 
well is the personal property of Mr. Harlan.    



 

Laura Anderson 
Deputy County Counsel 
July 14, 2025 
Page 2 
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Please let me know if you have any questions. 

Very truly yours, 

BUCHALTER 
A Professional Corporation 

Katharine H. Falace 
Shareholder 

KHF:jg 
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